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Good afternoon Mr. Chairman, Representative Nadler, Members of the Subcommittee, and other 

distinguished guests.  My name is Teresa Stanton Collett and I am a professor of law at the University of 

St. Thomas School of Law in Minneapolis, Minnesota. I am honored to have been invited to testify on the 

question of the pain of the unborn.  My testimony represents my professional knowledge and opinion as a 

law professor who writes on the topic of family law, and specifically on the topic of abortion. I am the 

author of one of only two law review articles dedicated to the topic of fetal pain.1  My testimony today is 

not intended to represent the views of my employer, the University of St. Thomas, or any other 

organization or person. 

There has been extensive debate about whether the unborn experience pain during abortion within 

medical, legal, and political circles for over two and a half decades in this country. In 1980 President 

Reagan brought this issue squarely into public view with his statement, "when the lives of the unborn are 

snuffed out [by abortion], they often feel pain, pain that is long and agonizing."2 Federal and state 

legislative partial birth abortion bans have insured a continuing public debate over fetal pain.3 The debate 

intensified when the world caught a glimpse of life within the womb through the picture of Samuel Armas' 
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1 See Note, The Science, Law, and Politics of Fetal Pain Legislation, 115 Harv. L. Rev. 2010 (2002) 
(attached as “Appendix A”) and Teresa Stanton Collett, Fetal Pain Legislation: Is It Viable, 30 PEPP. L. 
REV. 161 (2003) (attached as “Appendix B”). 
2  President Ronald Reagan, Address to the National Religious Broadcasters’ Convention (Jan. 30, 1980) 
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3 The federal partial birth abortion ban is found at Pub L No 108-105, 117 Stat 1201, codified at 18 USC § 
1531.  By 2004, thirty-one states had passed similar state bans. Center for Reproductive Rights, So-Called 
“Partial Birth Abortion Ban” Legislation by State (Feb. 2004) available at 
www.reproductiverights.org/pdf/pub_bp_pba_bystate.pdf.  



tiny hand apparently grasping the finger of his perinatal surgeon who was repairing Samuel’s spine when 

he was only twenty-one weeks in gestation.4 This debate has resulted in legislative proposals that women 

be informed of the possibility of fetal pain.5   

The debate intensified again due to the recent publication of an article in the Journal of the 

American Medical Association that claimed fetal pain could not be established until the 29th or 30th week of 

gestation.6  The authors concluded “discussions of fetal pain for abortions performed before the end of the 

second trimester should be noncompulsory. Fetal anesthesia or analgesia should not be recommended or 

routinely offered for abortion because current experimental techniques provide unknown fetal benefit and 

may increase risks for the woman.” 7   

This position is contrary to that taken by the British Medical Association based on research 

undertaken at the request of the British Parliament: 

Whether, and at what stage, a fetus feels pain has been a matter of much recent debate 
and past practice has been partly influenced by Department of Health advice. 
Interpretation of the evidence on fetal pain is conflicting with some arguing that the fetus 
has the potential to feel pain at ten weeks' gestation, others arguing that it is unlikely to 
feel pain before 26 weeks gestation and still others arguing for some unspecified 
gestational period in between.  
 
There is clearly a need for further research to provide more conclusive evidence about the 
experiences and sensations of the fetus in utero. In the meantime the BMA recommends 
that, when carrying out any surgical procedures (whether an abortion or a therapeutic 
intervention) on the fetus in utero, due consideration must be given to appropriate 
measures for minimising the risk of pain. This should include an assessment of the most 
recent evidence available. Even if there is no incontrovertible evidence that fetuses feel 
pain the use of pain relief, when carrying out invasive procedures, may help to relieve the 
anxiety of the parents and of health professionals. 8 

 
Unlike the authors of the JAMA study9 who err on the side of certainty, absent proof of conscious pain of 

the unborn, the British Medical Association errs on the side of protecting the women who choose abortion 

                                                           
4 Samuel Armas photo (2002), available at http://www.fetal-surgery.com/fs-pics.htm. In utero fetal surgery 
made the news with reports of successful heart surgery on a 23-week-old fetus. Denise Grady, Operation 
on Fetus's Heart Valve Called a "Science Fiction" Success, N.Y. Times, Feb. 25, 2002, at A1, available at 
http:// www.nytimes.com/2002/02/25/health/25FETA.html. 
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1101 to 1111; and Woman’s Right to Know Act, codified at Ga. Code Ann §31-9A-4. 
6 Susan J. Lee, et al., Fetal Pain:  A Multidisciplinary Systematic Review of the Evidence, 294 JAMA 947 
at 952 (2005). 
7 Id. 
8 The British Medical Association, The Law and Ethics of Abortion: BMA Views (Mar. 1997 revised Dec. 
1999), available at http://www.bma.org.uk/ap.nsf/Content/abortion#Ethicalconsideration (last viewed Oct. 
30, 2005). 
9 The failure of the lead author of the JAMA article to disclose that she had worked as an attorney at an 



as the lesser evil, the health professionals who assist them, and the unborn (whose mothers care about the 

welfare of their unborn offspring, even when choosing to terminate their pregnancies).10  

Meanwhile, fetal pain has been the subject of recent judicial review in cases involving the 

constitutionality the federal partial birth abortion bans. Judge Casey, who called the D & X procedure 

“gruesome, brutal, barbaric, and uncivilized,”11 found that abortion procedures “subject fetuses to severe 

pain.”12 Judge Hamilton arrived at a different conclusion.  She wrote that “much of the debate on this issue 

is based on speculation and inference”13 and that “the issue of whether fetuses feel pain is unsettled in the 

scientific community.”14  These diverse opinions arise, in part, due to differing definitions of the words 

“feel” and “pain.”15 

Competing Definitions of Pain 

A. Conscious Appreciation of Pain 

The definition of pain used by the authors of the recent JAMA article represents the most 

restrictive definition of pain.  “Pain is a subjective sensory and emotional experience that requires the 

presence of consciousness to permit recognition of a stimulus as unpleasant.”16 Scientists in this camp 

define "feels" to mean only those responses that reflect some self-awareness or conscious appreciation of 
                                                                                                                                                                             
abortion advocacy group and that another author was the medical director for an abortion clinic has led to 
questions about the objectivity of the article.  See e.g. Marie McCullough, Medical Journals’ New Query, 
Philadelphia Inquirer Aug. 27, 2005 available at 
http://www.philly.com/mld/philly/living/health/12489155.htm. 
10  
11 Nat’l Abortion Federation v. Ashcroft, 330 F.Supp.2d 436, 479 (S.D.N.Y. 2004). 
12 Id. 
13 Planned Parenthood Federation v. Ashcroft, 320 F.Supp.2d 957, 997 (N.D.Cal. 2004) 
14 Id. at 1001. 
15 See Fran Lang Porter, et al., Pain and Pain Management in Newborn Infants: A Survey of Physicians and 
Nurses, 100 Pediatrics 626 (1997) (stating that "ample data now indicate that the neurophysiologic basis for 
pain is established by the end of the second trimester of pregnancy"); Royal College of Obstetricians and 
Gynaecologists, Fetal Awareness: Report of a Working Party (1997) (providing that practitioners who 
undertake termination of pregnancy at 24 weeks or later should consider the requirements for fetal 
analgesia or sedation prior to fetocide); American Academy of Pediatrics & Canadian Paediatric Society, 
Committee on Fetus and Newborn, Prevention and Management of Pain and Stress in the Neonate, 105 
Pediatrics 454 (2000) (stating that "[b]y late gestation, the fetus has developed the anatomic, 
neurophysiological, and hormonal components necessary to perceive pain."); Commission of Inquiry into 
Fetal Sentience, The Rawlinson report (1996) ("the fetus may be able to experience suffering from around 
11 weeks of development"), available at www.care.org.uk; Royal College of Physicians and Surgeons of 
Alberta, Policy on Termination of Pregnancy (2000) (stating that "[i]n some circumstances, in order to 
reduce suffering where intervention is necessary to terminate pregnancy after 20 weeks/0 days, patient and 
physician may consider feticide prior to initiating the termination procedure"). See also B.A. Robinson, 
Can a Fetus Feel Pain?, (2001), available at http://www.religioustolerance.org/abo_ pain.htm. 
16 Susan J. Lee, et al., Fetal Pain:  A Multidisciplinary Systematic Review of the Evidence, 294 JAMA 947 
at 948 (2005) 



pain.  “Because pain is a psychological construct with emotional content, the experience of pain is 

modulated by changing emotional input and may need to be learned through life experience.”17 

In the absence of consciousness, doctors in this group argue that the most researchers can conclude 

is that the human fetus "reacts to physical stimulation."18  "Whether the fetus feels pain, however, hinges 

not on its biological development but on its conscious development. Unless it can be shown that the fetus 

has a conscious appreciation of pain after 26 weeks, then the response to noxious stimulation must still 

essentially be reflex, exactly as before 26 weeks."19  

B. Behavioral and Physiological Responses 

This requirement of consciousness, as a predicate to the experience of pain, has been rejected by 

other physicians. These doctors argue that observed physiological20  and behavioral responses21  to stimuli 

are reliable  indicators of pain, particularly for those individuals who are incapable of the self-reporting that 

is seemingly required for identification of self-awareness or consciousness.22 While conceding the lack of 

perfect correspondence between behavioral and physiological indicia and the actual experience of pain, 

these physicians note that self-reports of pain and the actual experience of pain also lack a perfect 

correspondence.23 In the absence of the ability to self-report, physical evidence of pain-like responses 

should be viewed as "infantile forms of self-report and should not be discounted as 'surrogate measures' of 

pain.”24 In the face of physiological and behavioral responses to noxious stimuli, these physicians assert 

                                                           
17 Lee, Fetal Pain at 949.  See also Testimony of Dr. Stuart Derbyshire, Commission of Inquiry into Fetal 
Sentience (Mar. 6, 1996), available at http:// www.care.org.uk/issues/fs/derbyshr.htm, and Zbigniew 
Szawarski, Commentary: Probably No Pain in the Absence of "Self," 313 Brit. Med. J. 796 (1996), 
available at http://www.bmj.com/cgi/content/full/313/7060/796. 
18 Hugh Muir, When does pain begin?, The Daily Telegraph, Sept. 28, 1996, at 8. “Groups such as the Birth 
Control Trust, whose director Ann Furedi co-wrote one of the papers, admit that the foetus reacts to 
physical stimulation, such as procedures involving needles, from around 12 to 14 weeks. They agree that 
stress levels can rise in these circumstances. But they argue that the mere reaction to physical stimuli does 
not automatically indicate the feeling of pain.” Id. 
19 Id. 
20 Physiological changes include changes in heart rate or the increased production of stress hormones.  
Parliamentary Office of Science & Tech., Advice to the Department of Health, in Fetal Awareness 3, (Feb. 
1997), available at http://www.parliament.uk/post/pn094.pdf. 
21 Id.  Behavioral changes include withdrawal of affected body parts, crying, and facial expressions.  Id. 
22 See K.J.S. Anand & Kenneth D. Craig, Editorial: New Perspectives on the Definition of Pain, 67 Pain 3 
(1996) (stating that "because self-report may be absent or a faulty source of inference, nonverbal behavioral 
information is often needed and used for pain assessment.").  See also American Academy of Pediatrics & 
Canadian Paediatric Society, Prevention and Management of Pain and Stress in the Neonate, 105 Pediatrics 
454 (2000), available at http:// www.aap.orgpolicy/re9945.html. 
23 Anand &  Craig, supra note 22, at 3. 
24 Id. at 5.  See also Vivette Glover & Nicholas Fisk, Do Fetuses Feel Pain?, 313 Brit. Med. J. 796 (1996) 



that the burden of proof shifts to those who challenge the existence of fetal pain rather than having to be 

borne by those who seek to alleviate it. 25 

C. Neurological Development 

Physicians subscribing to the view that fetal pain should be presumed in cases involving 

physiological and behavioral responses often reinforce their argument by referring to the development of 

the fetal nervous system. Due to the presence of other witnesses far more well versed in neurological 

development than myself, I will leave for their testimony a description of the development of the human 

neurological system.   

Suffice it to say, that from the perspective of neurological development, the key to answering the 

question of whether fetuses experience pain depends primarily upon the development and function of the 

various regions of the brain. While simple reflex responses can be observed as early as seven weeks of 

gestation, there is no involvement of the brain. In the absence of any brain activity there can be no 

perception of pain, according to the current consensus of the medical community. Where medical opinion 

divides is over whether pain perception by the human fetus is controlled exclusively by the cortex or 

whether the thalamus and lower brain stem can generate perceptions of pain. 

Recent Changes in Medical Standards to Acknowledge the Possibility of Fetal Pain 
  

In May of 1995, the Department of Heath for the United Kingdom commissioned "an update on 

                                                                                                                                                                             
(arguing that fetal stress responses may be the best indices of pain currently available). 
25 John Wyatt, When Do We Begin to Feel the Pain?, The Guardian, Oct. 24, 1996, at 2.  

While responsible scientists have a duty to emphasise what they don't know, doctors have a duty 
of care that should lead them to err on the side of caution.  If there is a possibility of lasting 
harm, we must act in the best interests of our patients even when the evidence is ambiguous.  We 
should, in the words of Glover [a clinical scientist in the psychobiology group at Queen 
Charlotte's and Chelsea Hospital in London], ' give the foetus the benefit of the doubt', and 
extend the use of effective pain relief to surgical procedures before birth. 

Id.  See also S. Vanhatalo & O. Van Nieuwenhuizen, Fetal Pain, Brain and Development, May 24, 2000 
(stating that the proper response to evidence of fetal response to noxious stimuli is to avoid or treat any 
possibly noxious stimuli rather than speculate on the possible emotional experiences of pain by the fetus or 
neonate).  See also, Mark Owens, Pain in Infancy: Conceptual and Methodological Issues, 20 Pain 213, 
230 (Nov. 1984).  

If the assumption that infants experience pain is correct, then the benefits are measured by a 
decrease in needless human suffering.  The cost of a mistaken assumption of infant pain would 
be to waste the effort.  Costs and benefits come down squarely on the side of assuming that 
infants do experience pain.  The burden of proof should be shifted to those who maintain that 
infants do not feel pain.  

Id. 
 
 



current scientific knowledge" by Professor Maria Fitzgerald.26 Based on a review of all scientific literature 

then available, she concluded that a human fetus could only perceive pain after the neural connections are 

established to the cortex during or after the twenty-sixth week of gestation.27  

In January 1996, a private British organization, the Christian Action, Research, and Education 

Trust ("CARE Trust") created the Commission of Inquiry into Fetal Sentience.28 After almost a year of 

collecting and evaluating evidence,29 the Commission found:  

Almost everyone now agrees that unborn babies have the ability to feel pain by 24 weeks 
after conception and there is a considerable and growing body of evidence that the fetus 
may be able to experience suffering from around 11 weeks of development. Some 
commentators point out that the earliest movement in the baby has been observed at 5.5 
weeks after conception, and that it may be able to suffer from this stage.30  
 

Based upon this finding the Commission recommended that from the early stages of gestation the fetus 

should be protected from potentially painful procedures by the use of adequate anesthesia.”31 In July 1996, 

the All-Party Parliamentary Pro-Life Group also produced a paper on fetal pain, which concluded that "the 

anatomical structures in the fetal nervous system necessary for the appreciation of pain are 'present and 

functional before the tenth week of intrauterine life.’”32 

Responding to these and other reports that the human fetus exhibited pain-like responses in utero, 

the Royal College of Obstetricians and Gynaecologists of Great Britain established a working party to 

determine whether a fetus might be aware of pain, and if so, what the implications of that determination 

might be on diagnostic and therapeutic procedures carried out on the fetus, as well as termination of 

pregnancy when the fetus is not expected to live.33 In October 1997, the Royal College issued its Working 

                                                           
26 Parliamentary Office of Science & Tech., supra at 2. 
27 Id. 
28 Id.  The Commission is also referred to by some commentators as the "Rawlinson Commission" in 
reference to the fact that it was chaired by the Right Honorable Lord Rawlinson of Ewall, PC QC.  
29 Wyatt, supra note 20, at 2. 
30 Commission of Inquiry into Fetal Sentience, Human Sentience Before Birth §  2, available at 
http://www.care.org.uk/resource/pub/fs.fs02.htm. 
31 Id. at §8. 
32 Parliamentary Office of Science & Tech., supra  at 2.  See also Muir, supra at 8.  

The society's [Society for the Protection of the Unborn Child] current line on foetal pain is based 
on research by Dr. Peter McCullagh, of the Australian National University in Canberra, and 
published in July by the All Party Parliamentary Pro-life Group.... Dr. McCullagh argues that it 
is also possible to make a judgment [about the existence of fetal pain] by establishing the 
presence of nerve and brain faculties that register pain in developed humans.  He concludes that 
these faculties are likely to be developed by the tenth week of life.  

Id.  
33 Royal College of Obstetricians and Gynaecologists, Description of Working Party Report on Fetal 



Party Report on Fetal Awareness. Based upon the physiological and behavioral evidence, the Working 

Party recommended that practitioners who undertake procedures directly on the fetus, or who undertake 

termination of a pregnancy at 24 weeks or later, should consider the requirements of fetal analgesia or 

sedation prior to the procedure.34 

 In 1999, the British Department of Health requested that the Medical Research Council review the 

report of the Royal College and make recommendations as to areas where further scientific research was 

needed. 35 As a result of their study, members of the Council's expert panel found that the sensory pathways 

and connections to the cortex necessary for pain perception are present or begin to form at twenty weeks 

gestation.36  

In the summer of 2000, the Alberta College modified its policy on termination of pregnancy to "reduce 

suffering where intervention is necessary to terminate pregnancy after 20 weeks/0 days" by recommending that 

the fetus be killed via intracardiac injection of potassium chloride prior to initiating the termination procedure.37  

During testimony regarding the federal partial birth abortion ban before the California federal 

district court, Dr. Katharine Sheehan, medical director for Planned Parenthood of San Diego and a witness 

for the plaintiffs, testified that her clinic offered to administer digoxin to induce fetal demise prior to every 

abortion related to pregnancies that had progressed to twenty-two weeks of gestation or more.  Every one 

of her patients had accepted the offer.38  This patient response is consistent with the concerns expressed in 

the chapter on patient counseling in the most recent abortion text medical schools.39  Dr. Sheehan also 

testified that Planned Parenthood of Los Angeles routinely offered to induce fetal demise prior to aborting 

fetuses of twenty-one weeks or older. 40   

                                                                                                                                                                             
Awareness (1997). 
34 Id.  See also David James, Recent Advances:  Fetal medicine, 316 Brit. Med. J. 1580 (1998). 
35 Medical Research Council, Summary of Report on Fetal Pain (2001), available at 
http://www.mrc.ac.uk/index/publications-publications/publications-research_reviews/publications-
fetal_pain_summary_report.htm. 
36 See Roger Highfield, Unborn Child Can Feel Pain at 20 Weeks, Say Researchers, The Daily Telegraph, 
Aug. 28, 2001, at 2. 
37 College of Physicians and Surgeons of Alberta, Termination of Pregnancy (2000). 
38 Planned Parenthood Federation v. Ashcroft, Tr. Vol. II at 243:1-2 (N.D.Cal. 2004).   
39 "Patients may be frightened by antiabortion protesters or materials falsely alleging... that abortion causes 
fetal pain.  Giving them facts and valid sources of information usually eliminates these fears." Anne Baker 
et al., Informed Consent, Counseling, and Patient Preparation, in A CLINICIAN'S GUIDE TO MEDICAL AND 
SURGICAL ABORTION 27, 27 (Maureen Paul et al. eds., 1999). 
 
40 Planned Parenthood Federation v. Ashcroft, Tr. Vol. II at 244 (N.D.Cal. 2004). 



Conclusion 

Certainly, the issue of at what point the unborn experience pain is an important one that should 

inform best medical practice.  It is of concern to the women who obtain abortions, the providers who serve 

them, and the public who demand that we not be indifferent to unnecessary suffering.  If there is a single 

issue in the abortion debate where common ground could be found, one would hope it might be on the issue 

of insuring that women who obtain abortions at twenty weeks or later be informed of the possibility of fetal 

pain and their options to relieve that pain. 

Thank you, Mister Chairman, for allowing me the time to appear before the committee and to 

extend my remarks in the form of this written testimony. 
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